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Summary: Civil legal institutions are a strikingly neglected element of democracy in the
American states. Few scholars of American politics pay attention to such institutions. As a
result, we neither recognize nor measure the dramatic heterogeneity in civil legal
infrastructure at the state level. Even more troubling, we know little about how the civil
justice system structures democratic citizenship in the American polity. In this memo, I
describe the broad contours of civil legal institutions in the U.S., with an emphasis on state
variation. I also discuss the significance of these institutions for American democracy, paying
particular attention to the ways that civil law functions within a broader political economy
marked by profound race, class and gender based inequities.

Civil law is the channel through which many Americans adjudicate the (non-criminal) legal
challenges that emerge in everyday life. The core functions of civil statutes include things like
preventing illegal evictions, arbitrating the detainment and deportation of immigrants,
establishing the rights of public assistance beneficiaries, safeguarding women from domestic
violence, and resolving family disputes (e.g. child support, custody). Civil legal protections
are especially critical to low-income denizens, people of color, women, and folks at various
intersections of these categories. Because civil legal processes often determine who can
obtain and retain resources that protect against economic precarity and predation, a lack of
access to civil justice can deepen poverty and reproduce inequality (Houseman and Minoff
2014; Sandefur 2008). Notwithstanding the vital position of civil law in the larger American
political economy (over 15 million civil cases flow through state courts each year), there is no
constitutionally guaranteed right to legal counsel in civil cases.1 The Legal Services Corporation
Act of 1974 acknowledges that “providing legal assistance to those who face an economic
barrier to adequate legal counsel will serve best the ends of justice and assist in improving
opportunities for low-income persons.” However, there is a yawning chasm between the
ideal established by that statute and the reality that has materialized since its enactment.
Despite a heightened focus on inequality in the discipline of political science, civil
legal institutions (which include civil courts, legal aid organizations, public policies that
structure civil legal rights, and community organizations that focus on securing civil legal
protections) remain largely invisible to scholars of American politics. This neglect is not
benign. With the civil legal system obscured from view, scholars’ knowledge about the
condition and functioning of American democracy is attenuated. Frances Khan Zemans
(1983) presents a classic conceptualization of the law as a mechanism “by which power may
be diffused throughout society” (Zemans 1983: 700-701). By this logic, because civil statutes
offer “the potential for every individual to mobilize the law” they enable denizens to be
more than “passive object[s] of the state,” positioning them as “the demander[s] of rights

In Gideon v. Wainwright (1963), the US Supreme Court found a right to counsel in criminal cases involving
felony charges. In Argersinger v. Hamlin (1972) the Court supported the right to counsel in criminal cases
involving misdemeanor charges. No equivalent federal rights exist for civil cases.
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and status” (Zemans 1983: 693-694). Such a “dispersion of power” promises “protection
from tyranny” and gives civil law an “an important role in democratic governance” (Zemans
1983: 693). Whether or not the law actually functions in the ways Zemans lays out, her
seminal account highlights the democratic possibilities (or perils) of civil legal institutions.
Research on criminal justice underscores this point. The still burgeoning political science
literature on the carceral state has proven pivotal for understanding American politics (Burch
2013; Enns 2016; Fortner 2015; Gottschalk 2006, 2008, 2016; Murakawa 2014; Lerman and
Weaver 2014a, 2014b; Walker 2014; Weaver 2007). In the same way, a thorough accounting
of U.S. democracy requires attentiveness to the civil side of the American legal system.
Federalism and State Variation in Civil Legal Institutions
Discerning the institutional structure of the civil legal domain is a first order task preceding
thoughtful incorporation of civil legal processes into assessments of American democracy. A
apt place to start is with a key observation: civil legal institutions are an arresting instantiation of
American federalism. Like many American institutions, the civil legal system is remarkably
fragmented (Michener 2018). Such fragmentation is more than just a descriptive fact.
Instead, it implicates the consistency and equitability of civil legal institutions across states—
and those are meaningful indicators of the quality of American democracy. In the paragraphs
that follow, I examine the contours of subnational variation in civil legal institutions. Overall,
I reveal a landscape characterized by deep inequities.
The National Center for State Courts recorded 15.3 million incoming civil cases in
state courts in 2016. The nature of those cases varied widely across states. Figure 1 (below)
displays the composition of civil cases across state trial courts. On average, contract cases are
the most common category of civil matters in state trial courts. A significant majority
(approx. 60 percent) of contract cases involve landlord/tenant disputes (though other
examples of contract issues include debt collection, employment disputes, mortgage
foreclosures and any form of contract fraud). State variation on this metric is substantial. For
example, over three quarters of the civil caseload in Kansas involves contract cases, while
such cases make up only ten percent of the caseload in North Carolina. Alternatively, only
three percent of cases in Kansas are for small claims cases, while small claims make up 40
3

percent of cases in North Carolina. Such differences do not simply arise naturally. In North
Carolina, the upper limit for small claims cases is $4000, while in North Carolina it is
$10,000.
Figure 1. Statewide Civil Caseload Composition in 26 Stats, 2016

Source: The National Center for State Courts

Similar heterogeneity emerges if we look at the institutional infrastructure meant to
ensure access to civil legal representation. Civil legal aid in the United States is administered
by a vast array of separate and largely independent organizations funded by a diversity of
sources. Indeed, the system is so disjointed that there is no official count of civil legal aid
programs in the country. Depending on how one is keeping track, estimates range from 500
to 900 (Houseman 2015). Given this state of affairs, comprehensively characterizing the
heterogeneity of U.S. civil legal infrastructure is scarcely possible. Below, I focus on three
telling metrics: the numbers of civil legal attorneys across states, the sources of funding for
civil legal representation and the proposal and passage of policies related to civil legal
matters. These dimensions are not exhaustive of all the ways that civil legal institutions differ
across states, but they point to the extent of geographic divergences.
As shown in Figure 2 (below), the number of available civil legal attorneys (relative to
the number of people living below 200 percent of the Federal Poverty Line) is abysmally low
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across the country. Still, the variation is striking. Places like New York, DC, Connecticut and
Washington (state) boast relatively high numbers of civil legal attorneys (over one per ten
thousand), while states like Mississippi, Alabama, and Colorado lag significantly behind.
Figure 2. Civil Legal Aid Attorneys per 10,000 People under 200% Poverty Level

Source: The Justice Index 2016 (National Center for Access to Justice)

Next, I turn to the sources of funding that states rely on to pay for legal service
provision. As shown in Table 1 (below), many states draw on court fines and fees as their
primary source of centralized state funding, others depend on legislative appropriations and
still others on a combination of both. Florida and Iowa stand out for having no official
centralized state mechanisms for funding legal services (at present). In these states, civil legal
aid organizations count on resources from the federally funded Legal Services Corporation
(LSC), state bar associations and municipal governments (indeed, all states draw on such
sources, but states without centralized funding mechanisms are entirely reliant on them).
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Geographic inequality is a key consequence of states depending upon such a motley mix of
funding alternatives. While federal LSC funds are distributed to states according to census
data based on economic conditions, other funding sources are not distributed as
systematically. This leads to significant disparities across states. The extent of those
disparities is hard to track given the sprawling and loosely coordinated nature of civil legal
institutions, but estimates suggest that the highest funded states (in the Northeast, MidAtlantic, Midwest, and West) garner as much as 10 times the resources of the lowest funded
states (in the South and Rocky Mountain states).2
Table 1. Sources of State Funding for Civil Legal Aid

Source: American Bar Association Resource Center for Access to Justice Initiatives

Quite fundamentally, state variation in civil legal institutions extends beyond differences
civil legal aid provision and funding. Immense heterogeneity also flows directly from state
policies. With the aim of systematically mapping civil legal policies in the United States, I

2

See Houseman 2015.
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collaborated with a colleague (Mallory SoRelle) to collect data on all state bill proposals
related to civil legal protections between 1990 and 2017.3 We identified 823 bills proposed at
the state level, with just over a quarter (28 percent) adopted (see Figure 3 below).
Figure 3. State Civil Legal Bills Considered and Adopted, 1990-2017
160
140

Numer of Bills

120
100
80
60
40
20
1990
1991
1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016

0

Passed

Considered

Of course, not all states contribute equally to the number of bills proposed and enacted
during this period. As Figure 4 (below) demonstrates, states have varied dramatically in
terms of legislative activity. New Jersey and New York proposed more than fifty bills
between 1990 and 2017, while eighteen states proposed fewer than ten laws in the same 27year period. Interestingly, however, the amount of legislative action in a state does not
correlate with the rate of successful passage.

The data were drawn from Lexis Nexis State Capital, a comprehensive database that provides summary
information on state legislative activity beginning in 1990.
3
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Figure 4. Civil Legal Bills Proposed by State, 1990-2017

Figure 5 (below) presents the number of successful statutes enacted and the rate of passage
by state. While New York and New Jersey lead the pack in consideration of bills, they have
poor records of enactment, with each state passing fewer than five laws respectively. By
contrast, Texas, California, Iowa, Louisiana, Colorado, and Virginia have enacted the most
statutes for this time period. These states represent a diverse group with respect to region,
partisan dominance, and the demographics of their citizenry. Another group of states,
predominantly in the Mountain West and Northern Plains, are notable for relatively high
rates of passage on a more limited number of bills.

8

Figure 5. Number and Rate of Civil Legal Bills Enacted by State, 1990-2017

This data establishes that policymaking with respect to civil legal processes varies
dramatically by state. Some states have been quite active in proposing legislation, but limited
in their ability to enact statutes. Other states have proposed and enacted a relatively high
number of bills. Finally, a handful of states, including Alabama, Alaska, Connecticut,
Indiana, Kentucky, Massachusetts, Missouri, Minnesota, Montana, New Hampshire, New
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Mexico, and South Carolina remain laggards, falling to the bottom of the spectrum both for
proposing and enacting bills related to civil legal representation. It is possible, of course, that
some of these states may have strong statutes in place that predate our data, but they have
not been active on the issue in the last three decades.
Civil Legal Institutions and Inequality: Race, Class and Gender
Observing state variation is only a first step. Understanding and mapping its democratic
consequences is more important. Since democracy and equality are indelibly linked, centering
on the democratic repercussions of the civil legal system necessitates attention to race, class
and gender. There is good reason to suspect that these categories of difference structure civil
legal institutions and shape the processes by which civil legal policies feedback into the larger
political system (Michener 2019). Between 50 and 80 percent of people living in poverty in
the U.S. have difficulty obtaining civil legal representation, leaving them without the means
to protect their rights (Chu et al. 2013). Low-income Americans are both disproportionately
in need of civil legal safeguards and significantly less likely to have recourse to them. In
2017, 71 percent of low-income households experienced at least one civil legal problem—
including problems with health care, housing conditions, disability access, veterans’ benefits,
and domestic violence. Among this sizeable array of reported problems, 86 percent received
inadequate or no legal attention (2017 Justice Gap Report). Such massive demand (in 2016
over 60 million Americans were eligible for LSC funded legal services) combined with
limited resources (LSC has just over 4800 attorneys on staff and in 2016 they provided legal
assistance to just over 1.7 million families) means that for every person who receives publicly
funded legal assistance, there is another applicant turned away because of insufficient
capacity (Legal Services Corporation 2009). In fact, there is less than one civil legal aid
attorney to help every 10,000 Americans living in poverty (National Center for Access to
Justice 2016). As a result, most litigants appear in court without lawyers, and vast majorities
do so because they cannot afford one.
Unequal access to adequate legal representation has distinct class implications.
Evidence indicates that access to civil legal representation can help to narrow health
disparities, improve communication between public institutions and impoverished
10

communities, and even reduce poverty (Cunningham 2016; Housman and Minoff 2014;
Powers 2015; Teufel et al. 2015). Instructively, unrepresented or self-represented litigants are
at a dramatic disadvantage in the complex and highly specialized American court system. For
example, a randomized experimental study of the effects of legal assistance for low-income
tenants in New York City housing court found that legal assistance had a substantial impact
on case outcomes (Seron et al. 2001). Tenants with legal assistance were 32 percent less likely
to have final judgments against them relative to pro se tenants. A preponderance of available
evidence indicates that when low-income Americans secure legal representation the courts
are more likely to work in their favor. Quite often, however, litigants who are denied access
to legal representation have negative experiences of the courts (Tyler and McGraw 1986;
Zimmerman and Tyler 2009). This perpetuates a troubling cycle of economic inequality: a
persons’ ability to successfully petition the courts in order to receive or maintain resources
that bolster their economic position depends not purely on the merits of a case, but on a
person’s capacity to afford or obtain representation.
The consequences of inadequate access to civil justice also implicate race and gender.
Just as men of color disproportionately experience the winnowing of their citizenship
through the criminal justice system, women of color (and low-income women more
generally) are especially susceptible to a winnowing of citizenship via the civil justice system.
In 2015, 70 percent of LSC beneficiaries were women while over 50 percent were people of
color (28 percent African-American, 18 percent Hispanic, 3 percent Asian and 3 percent
Native American). This points to intersectional disadvantages for denizens seeking to
mobilize the civil law for the protection of crucial economic and social rights that are
nominally protected by the state.
Taken together, geographic inequalities across states along with the race, class and
gender inequalities generated by the larger political economy, make civil legal institutions an
crucial frontier for evaluating American democracy from a subnational vantage point.
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